Q.  And yet it is your testimony that most of
that wasn't adequate to hold a truck coming off
the mountain?

A.  I said I didn't know whether it would or

not.  I said we can't go into those given situations.

I don't know whether it would or whether it wouldn't

until after it happens.  I considered what they

had, other than the areas that I mentioned, to

be adequate at that time.  Yes.

Respondent's testimony and Evidence

Albert Wagers, chief inspector for respondent's Lynch
District,and former superintendent of -the No. 32 Mine, testified
that the road in question was constructed in 1962, and that it
was built by the construction superintendent Mr. Vicini, and
it did not originally have berms.  Mr. Wagers confirmed that
he was mine superintendent from 1970 through 1972, and that
during this time there were some berms, but they were not
located along the entire length of the road (Tr. 131-133}.
He confirmed that the respondent and MSHA agreed that the
road was an access road, and not a haulage road, and that in
1973 a federal inspector told him that he was going to start
citing violations for the lack of berms.  Mr. Wagers stated
that the inspector had cited another mine operator's haulage
road and that the operator complained that he was required
to have berms while the respondent did not.  Mr. Wagers recalled
telling his supervisor that the law did not cover access roads,
only haulage roads, and that he wanted to test the law.  However,
when his supervisor raised the issue of cost, he pointed out
that under normal conditions there were graders on the road
which could create berms at no additional expense and that berm
construction, rather than litigation, was preferred (Tr. 131-135).

Mr. Wagers testified that the road graders began constructing
berms beginning in November 1973, but that no determination was
made as to how much material had to be graded to form an adequate
berm.  Because of constant grading, the berms generally grew in
height, and there were places along the .road where the shoulder
had eroded to such a degree that berms could not be maintained
without widening the road, a task requiring more effort then
could be expended at the time.  He stated that in such locations
the respondent tried to publicise road narrowness with horizontally
laid telephone poles and other warnings (Tr. 136) .

Mr. Wagers recalled building the bathhouse in 1971, and he
confirmed that he was responsible for building the two parking
lots and the connecting road.  He agreed with Mr. Sarke that
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